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Ps engaged in horse boarding and training
activities beginning in 1989. Ps clained deductions
related to these activities on Schedule C for their
1990, 1991, 1992, 1993, and 1994 taxable years. Ps
made valid el ections on Form 5213, Election To Postpone
Determ nati on as To Wiether the Presunption Applies
That an Activity Is Engaged In for Profit, attached to
their incone tax returns for 1990, 1991, 1992, and
1993. R issued notices of deficiency for Ps' 1990,
1991, 1992, 1993, and 1994 taxabl e years on August 15,
1996, in which deductions related to Ps' horse boarding
and training activities were disallowed. R
subsequently agreed to such deductions for 1991 and
1992 and al so all owed additional deductions related to
Ps' horse boarding and training activities, resulting
in overpaynents as to those years, but challenges the
Court's jurisdiction to determ ne and all ow such
overpaynments. Ps did not file anended returns or
execute Form 872 for their 1991 and 1992 taxabl e years.
Hel d: Overpaynents of Ps' 1991 and 1992 Federal incone
tax are not barred by the period of Iimtations on
credits or refunds.



A. Jerry Busby, for petitioners.

John W Duncan, for respondent.

OPI NI ON
NI M5, Judge: Petitioners have made overpaynents of their

1991 and 1992 Federal incone taxes in the follow ng anounts:

Year Over paynent
1991 $322
1992 322

Unl ess otherwi se indicated, all section references are to
sections of the Internal Revenue Code in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

After concessions by both parties, the issue for decision is
whet her Form 5213, El ection To Postpone Determ nation as To
Whet her the Presunption Applies That an Activity |Is Engaged In
for Profit, extends the period of Iimtations for the
determ nation and al |l owance of overpaynents. This case was
submtted on the basis of a stipulation of facts.

Petitioners Robert and Conni e WAdl ow resi ded in Phoeni X,
Arizona, at the tinme they filed their petition. Beginning in
1989, petitioners undertook a horse boarding and training
activity (activity), for which they reported i ncone and expenses
on Schedules C attached to their income tax returns for 1990,

1991, 1992, 1993, and 1994. Petitioners attached validly
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executed Forns 5213 to their returns for 1990, 1991, 1992, and
1993, all of which were tinely filed.

Respondent mail ed notices of deficiency to petitioners on
August 15, 1996, which were tinely under section 183(e)(4), see
infra, determning deficiencies in incone tax of $6,828, $5,763,
$7,182, $5,924, and $10,481 for 1990, 1991, 1992, 1993, and 1994,
respectively. The deficiency notices addressed only deficiencies
arising fromdeductions for activity-related expenses cl ai ned on
Schedules C. Only petitioners' 1991 and 1992 taxabl e years
remain in dispute.

For their 1991 taxable year, petitioners nmade tax paynents
of $7,568.37, all of which were credited to their IRS account on
April 15, 1992. On May 25, 1992, respondent allowed and paid in
full the $277.37 refund claimed by petitioners on their 1991 tax
return, resulting in a $7,291 net paynent of tax.

For their 1992 taxable year, petitioners nmade tax paynents
of $9,255, all of which were credited to their I RS account on or
before April 15, 1993.

The deficiency notice for 1991 reflects (1) the disall owance
of all Schedul e C expenses, totaling $14,702; (2) a correlative
adj usted gross incone adjustnment in the anount of $957; and (3) a
rel ated sel f-enploynment tax of $1,914.

The deficiency notice for 1992 reflects (1) the disall owance

of all Schedul e C expenses, totaling $18,855; (2) a correlative



adj usted gross incone adjustnment in the anount of $1,113; and (3)
a rel ated sel f-enploynent tax of $2,226

For purposes of this case, respondent has now sti pul ated
that petitioners are entitled to claim as to both the years 1991
and 1992, Schedul e C expenses in excess of the anmounts cl ained on
the respective returns and disallowed in the deficiency notices,
and that they are liable for no self-enploynent tax for those
years.

The result of the above-nentioned stipulation is that (1)
petitioners' total corrected income tax liability for 1991 is
$6, 969, resulting in an overpaynent of $322; and (2) petitioners
total corrected inconme tax liability for 1992 is $8,933, also
resulting in a $322 overpaynent.

Petitioners did not file anmended returns or clains for
refund on Form 872 for 1991 and 1992, nor did they agree in
witing with respondent to extend the respective periods of
limtation for assessnent for either year.

The bottomline issue for determ nation i s whether
petitioners can recover overpaynents in tax for their 1991 and
1992 taxable years. |In general, we have jurisdiction to
determ ne the anmount of an overpaynent in inconme tax for a
t axabl e year where we find "that there is no deficiency and
further * * * [find] that the taxpayer has nmade an overpaynent of

incone tax for the sanme taxable year". Sec. 6512(b)(1). Wen



our deci sion becones final, the overpaynent nust be credited or
refunded to the taxpayer. See id.

Nevert hel ess, under certain circunstances section 6512(b)(3)
l[imts the all owance of any credit or refund determned by this
Court. This section provides, in pertinent part, as follows:

(3) Limt on anmount of credit or refund.--No such
credit or refund shall be allowed or made of any portion of
the tax unless the Tax Court determnes as part of its
deci sion that such portion was paid--

(A) after the mailing of the notice of deficiency,

(B) within the period which would be applicable
under section 6511(b)(2), (c), or (d), if on the date
of the mailing of the notice of deficiency a claimhad
been filed (whether or not filed) stating the grounds
upon which the Tax Court finds that there is an
over payment, or

(© within the period which would be applicable
under section 6511(b)(2), (c), or (d), in respect of
any claimfor refund filed within the applicable period
specified in section 6511 and before the date of the
mai | ing of the notice of deficiency--

(1) which had not been disall owed
bef ore that date,

(ii) which had been disall owed before
that date and in respect of which a
timely suit for refund could have been conmenced
as of that date, * * *
Thus, since no paynents were nmade after the mailing of the
respective notices of deficiency (section 6512(b)(3)(A)), and no

clainms for refund were filed before the mailing of the respective

noti ces of deficiency (section 6512(b)(3)(C)), only section
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6512(b)(3)(B) could be applicable. Under this latter section,
the termnation of the period of limtations within which a claim
can be filed is tolled by the mailing of the notice of deficiency
if aclaimfor refund could have been filed within section
6511(b)(2), (c), or (d), on the date of the mailing of the notice
of deficiency (mailing date). As stated, no valid refund clains
were filed in this case before the respective mailing dates.

Petitioners contend that, pursuant to section 183(e), see
infra, section 6511(c) controls by virtue of the filing of Forns
5213 with petitioners' 1990, 1991, 1992, and 1993 returns,
because, say petitioners, Form 5213 is tantanmount to an
"extension by agreenent" pursuant to section 6501(c)(4). Section
6511(c) provides special rules relating to the general
limtations on credits and refunds provided in section 6511(a)
and (b) when the parties enter into an agreenent described in
section 6501(c)(4).

Respondent counters that the autonatic extension of the
peri od of assessnent occasioned by petitioners' section 183(e)
el ection on Form 5213 is not an "agreenent” within the nmeani ng of
section 6501(c)(4). Respondent contends that the fact that he
did not sign Forns 5213 fails to conply with the requirenent
under section 6501(c)(4) and section 301.6501(c)-1(d), Proced. &
Adm n. Regs., that both respondent and the taxpayer consent in

witing to extend the period of assessnent.



Section 183 disallows (with certain nongermane exceptions)
deductions attributable to an activity not engaged in for profit.
Section 183(d) provides a rebuttable presunption that an activity
will be an activity engaged in for profit if the gross incone
fromthe activity exceeds the deductions attributable to the
activity for 3 or nore of the taxable years in a 5-year period.
In the case of an activity which consists in major part of the
breedi ng, training, showi ng, or racing of horses, "2" is
substituted for "3" and "7" for "5". Generally, as to a "horse"
activity, if gross incone exceeds the deductions for 2 of the 7
years, the activity is presuned to be conducted for profit during
the second profit year and all subsequent years during the sane
7-year period. See 1 Bittker & Lokken, Federal Taxation of
| ncone, Estates and Gfts, par. 22.5.5, at 22-79 (3d ed. 1999).

Under section 183(e), a taxpayer nay el ect to postpone a
determ nati on of whether the presunption applies until the close
of the fourth taxable year (or the sixth year for qualifying
horse activities) following the first taxable year in which the
t axpayer engages in the activity. An electing taxpayer nmay file
returns in the interimon the assunption that the activity is
conducted for profit, and if, under section 183(e)(2), there are
3 or 2 profitable years in the applicable 5-year or 7-year
period, the presunption applies to all 5 or 7 years, including

years preceding the profit years. See id.
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Under section 183(e)(4), if a taxpayer elects a
post ponenent, the statutory period for the assessnent of any
deficiency attributable to the activity is extended to 2 years
after the due date (w thout extensions) for filing the return for
the | ast taxable year in the 5- or 7-year period to which the
election relates. As noted previously, petitioners nade valid
el ections to postpone a determnation as to their 1990, 1991,
1992, and 1993 horse activities by attaching properly executed
Fornms 5213 to their returns for those years.

The Form 5213 attached to petitioners' 1990 return states
that 1989 was the first tax year in which petitioners engaged in
their horse activity. Thus, under section 183(e)(4), the period
of limtations for assessnent under the election was extended to
April 15, 1998--2 years after the due date (w thout any
extension) for filing petitioners' 1995 return.

Section 6511(c) provides special rules in cases of extension
of tinme by agreenent. Under section 6511(c)(1), the time for
filing a claimfor credit or refund does not expire prior to 6
mont hs after the expiration of the period within which an
assessnment may be nade pursuant to an agreenent or any extension
t hereof under section 6501(c)(4). That section provides for an
extension of tinme for assessnent by agreenent in witing signed
by both the Secretary and the taxpayer, if done before the

expiration of the time prescribed in section 6501.



Section 6512(b)(3), in effect, allows a credit or refund of
an overpaynent if the Tax Court finds, anmong other things, that
t he overpaynment was nmade within the period specified in section
6511(c). The latter period conmes into play where the tine for
maki ng an assessnent has been extended by reason of a witten
agreenent between the Secretary and the taxpayer under section
6501(c) (4).

In Cawford v. Conm ssioner, 97 T.C 302, 307 (1991), we

stated that the effect of a section 183(e)(1l) electionis to
nodi fy the normal period of limtations found in section 6501(a)
by extending it as provided for in section 183(e)(4). The
guestion with which we are confronted here is whether a section
183(e) (1) election also inpacts the extension by agreenent
provi sions of section 6501(c)(4), which, as previously noted,
requires the mutual consent in witing of the Secretary and the
t axpayer

Qur analysis leads us to conclude that Congress intended
that a section 183(e)(1) election (election or section 183
el ection) supersedes the requirenents of section 6501(c)(4) in
the limted area within which the election is operative. The
| egislative history of section 183(e)(4) nmakes this clear.

The Tax Reform Act of 1976 (TRA 1976), Pub. L. 94-455, sec.
214(a), 90 Stat. 1549, added section 183(e)(4) to the Code. The

report of the Senate Commttee on Finance notes that tenporary
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regul ati ons under prior law required a taxpayer who nade the
el ection to agree to "extend the statute of Iimtations for each
taxable year in the 5 (or 7) year period to at |east 18 nonths
after the due date of his return for the |last year in the
period." S. Rept. 94-938 (Part 1), at 67 (1976), 1976-3 C. B
(Vol. 3) 49, 105. Such an extension applied to all potenti al
income tax liabilities arising during the period, including
liabilities unrelated to deductions subject to section 183
i ssues. See id.

I n expl ai ning the purpose of section 183(e)(4), the Senate
report goes on to say that "the making of this election

automatically extends the statute of limtations, but only with

regard to deductions which m ght be disall owed under section
183." S. Rept. 94-938 (Part 1), supra at 106. (As we have
previously pointed out, the deductions, and the resulting
overpaynents, in this case arose solely in connection with
petitioners' horse boarding and training activities.)

It is thus obvious that by enacting section 183(e)(4),
Congress intended to override section 6501(c)(4) in this narrow
area, and since a valid election extends the period of
[imtations on assessnent by operation of the law, the
requi renent of section 6501(c)(4) that there be mutuality by
witten agreenent is inoperative in this area. A taxpayer could

not be heard to object that an assessnment resulting from
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di sal | onance of deductions in a section 183 election case is
invalid fromlack of nmutuality, and the Conm ssioner, we believe,
may not do |ikew se as to overpaynents.

Respondent argues that if, as in the present case, no claim
for refund is filed prior to the mailing of a notice of
deficiency, then the anount of the refund is limted to the
anount that would be all owabl e under section 6511(b)(2) if a
cl ai m had been filed on the date of the mailing of the notice of
deficiency, citing section 6512(b)(3)(B). Nevertheless, since
the period of Iimtations on assessnent of any deficiency arising
from deductions relating to petitioners' horse boardi ng and
training activities has been extended by the section 183 el ection
(petitioners' overpaynents being related solely to such
deductions), which elections we regard as tantanount to section
6501(c) (4) extensions, petitioners could have filed clainms for
over paynment as of the deficiency notice dates by reason of
section 6511(c), even though no such clains were actually filed.
Therefore, this Court has jurisdiction to allow such clains
i nsof ar as section 6512(b)(3) is concerned.

Respondent al so suggests, referring to section 183(e)(4),
that the only period extended by a section 183(e) election is the

statutory period for the assessnent of any deficiency

attributable to "such activity." W believe, and hold, that

section 183(e)(4) also extends, nutatis nmutandis, the statutory
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period for overpaynents. Section 6511(c)(2) provides that a
credit or refund may be allowed within 6 nonths after expiration
of the period within which an assessnent may be made, when, as
here, no claimwas filed but the period of assessnent was
extended by agreenent (in this case by operation of |aw, which we
construe as the equival ent of such an agreenent).

Section 183(e)(4) substantially expands, in the sonmewhat
conpl ex manner delineated above, the period for assessing any
deficiency attributable to an activity in the circunstances
described. Nevertheless, we hold for the sake of consistent
treatnment that petitioners' right to an all owance of overpaynents
in connection with their section 183 el ection be at |east
coterm nous with respondent's authority to make an assessnent
under section 183(e)(4).

For the above reasons, we determne that there is an
over paynment of petitioners' Federal inconme tax for 1991 and 1992
in the amount of $322 for each respective year, and we hol d that
such overpaynents are not barred by the period of limtations on
credits or refunds.

Decision will be entered

under Rul e 155.

Revi ewed by the Court.

COHEN, CHABOT, PARR, BEGHE, CHI ECH , FOLEY, VASQUEZ, and
GALE, JJ., agree with this ngjority opinion.
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CHABOTI, and FOLEY, JJ., concurring: W agree with the
majority opinion, and wite separately to enphasize that section
183(e)(4) extends the period for assessing a deficiency, but it
does not provide an independent basis for extending the
[imtation period for overpaynents. Nevertheless, the period of
limtation for overpaynents is extended because a section
183(e)(4) election neets the requirenents of a section 6501(c)(4)
agr eenent .

|. Statutory Requirenents of Section 6501(c)(4) Are Met.

The basic issue before us is whether petitioners' claimfor
refund was tinely. This Court pursuant to section 6512(b)(1) has
jurisdiction to determ ne the existence and anmount of any
over paynment of tax. Section 6512(b)(3)(B) prohibits this Court
fromawarding a refund unl ess we determ ne that petitioners
claimwas tinely under section 6511

Section 6511(c) provides that the nornal period of
[imtation for filing a claimfor refund may be extended if there
is "an agreenent under the provisions of section 6501(c)(4)
extending the period for assessnment of a tax". Section 6501

provides rules that limt assessnent and collection.? Mre

. Sec. 6501 provides, in pertinent part, as foll ows:
SEC. 6501. LI M TATI ONS ON ASSESSMENT AND COLLECTI ON.

(a) General Rule.--Except as otherwise provided in this
(conti nued. ..)
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specifically, section 6501(c)(4) provides that, where the

I nternal Revenue Service (IRS) and the taxpayer have consented in
writing, the assessnment period is extended. The acconpanyi ng
regul ations state that the extension of the assessnent period

"[ becones] effective when the agreenent has been executed by both

parties." Sec. 301.6501(c)-1(d), Proced. & Adm n. Regs.

Y(...continued)

section, the anount of any tax inposed by this title shal

be assessed within 3 years after the return was filed

(whet her or not such return was filed on or after the date
prescribed) or, if the tax is payable by stanp, at any tine
after such tax becane due and before the expiration of 3
years after the date on which any part of such tax was paid,
and no proceeding in court wthout assessnent for the
col l ection of such tax shall be begun after the expiration
of such peri od.

* * * * * * *

(c) Exceptions.--

* * * * * * *

(4) Extension by agreenent.--Were, before the
expiration of the time prescribed in this section for
t he assessnent of any tax inposed by this title, except
the estate tax provided in chapter 11, both the
Secretary and the taxpayer have consented in witing to
its assessnment after such tinme, the tax nay be assessed
at any time prior to the expiration of the period
agreed upon. The period so agreed upon may be extended
by subsequent agreenents in witing nmade before the
expiration of the period previously agreed upon.
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In section 183(e)? the Congress provided rules to facilitate

t he even-handed adm nistration of the provisions of section 183.

I n paragraphs (3) and (4) of section 183(e), the Congress gave to

the Secretary broad power to determ ne what should be in the

el ection under section 183(e), required that such an election

contain specified el enents of an extension agreenent,

| egi slatively mandated the IRS' s consent to extend the assessnent

period, and explicitly provided that the assessnment period is

SEC.

Sec. 183(e) provides, in pertinent part, as follows:

183. ACTIVITIES NOT ENGACED I N FOR PRCFI T.

* * * * * * *

(e) Special Rule.--

* * * * * * *

(3) Election.--An election under paragraph (1)
shal | be made at such tinme and nmanner, and subject to
such terns and conditions, as the Secretary may
prescri be.

(4) Time for assessing deficiency attributable to
activity.--1f a taxpayer nakes an el ection under
paragraph (1) with respect to an activity, the
statutory period for the assessnment of any deficiency
attributable to such activity shall not expire before
the expiration of 2 years after the date prescribed by
| aw (determ ned w thout extensions) for filing the
return of tax under chapter 1 for the | ast taxable year
in the period of 5 taxable years (or 7 taxable years)
to which the election relates. Such deficiency my be
assessed notw t hstandi ng the provisions of any | aw or
rule of Iaw which would otherwi se prevent such an
assessnent .
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ext ended when the taxpayer nmakes the election; i.e., the taxpayer

consents. In effect, the Congress authorized the Secretary to
set any appropriate conditions for a specialized extension of the
[imtation on assessnent, prescribed in the statute the nature
and extent of this extension, required the Secretary to offer
this agreenent to any taxpayer on a take-it-or-leave-it basis,
and mandated that the Secretary agree; i.e., "consent", to the

t axpayer's el ection.

Thus, the Congress' mandate satisfies the requirenent of
section 6501(c)(4) that the IRS "consent", and the requirenent in
section 301.6501(c)-1(d), Proced. & Adm n. Regs., that the IRS
execute the agreenent. In short, a section 183(e) el ection neets
the requirenents of a section 6501(c)(4) agreenent and the period
of limtation for overpaynents is extended pursuant to section
6511(c).

II. The Leqgislative Hi story Supports This Anal ysis.

Section 183 was enacted by the Tax Reform Act of 1969, Pub.
L. 91-172, sec. 213, 83 Stat. 487, 571-572, to deal with "hobby
| osses”; i.e., losses in an activity not engaged in for profit.
Section 183(d) provided a presunption that an activity is engaged
in for profit if a gross incone test is satisfied for 2 out of 5
consecutive years. The tine periods were nodified by |ater
statutes. Special rules were provided for certain horse-rel ated

activities. The Congress then becane aware of a problemin
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appl ying section 183--sone taxpayers were denied the opportunity
to use the presunption where the Conm ssioner chall enged the
status of the activity before the end of the presunption period.
As a result, section 183(e) was enacted by the Revenue Act of
1971 (1971 Act), Pub. L. 92-178, sec. 311, 85 Stat. 497, 525-526.
Paragraph (1) of section 183(e) permts a taxpayer to elect to
del ay the determ nation of whether the section 183(d) presunption
applies. Paragraph (2) of section 183(e) applies the presunption
to all of the years in the testing period; i.e., 5 years
generally and 7 years as to horse-related activities. Paragraph
(3) of section 183(e) gives the Secretary broad powers as set
forth supra note 2.

The Senate Commttee on Finance report explains the 1971 Act
as follows:

The commttee is aware that because of the 5- or 7-year
periods involved in the case of the presunption, the statute
of limtations may run before any action could otherw se be
t aken under the provision added by the conmttee. For this
reason, the commttee believes that this provision should
not generally be applicable unless the taxpayer executes a
wai ver of the statute of limtations for the 5- or 7-year
period and for a reasonable tinme thereafter. This wll
allow the taxpayer tinme to claimany refunds of tax paid
during this period and also will allow the Internal Revenue
Service to assess any deficiencies. [S. Rept. 92-437, at 74
(1971), 1972-1 C. B. 600, enphasis added; see also Staff of

Joint Conm on Taxation, General Explanation of the Revenue
Act of 1971, at 71-72 (J. Comm Print 1972).]

Section 183(e) as enacted in the 1971 Act was identical to the

| anguage reported by the Senate Comm ttee on Fi nance.
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The Congress' work was not conplete. There remained a "fly
in the ointnment"” because of restrictions on nmultiple notices of
deficiency for the sane tax year, the Treasury's tenporary
regul ations required that section 183 el ecti ons be acconpani ed by
general waivers of the statute of Iimtations. Thus, all the
non- hobby-1o0ss el enents of a taxpayer’s liability for a year had
to be held in suspense until the hobby-loss matters were dealt
with., In order to deal with this limted problem section
183(e)(4) was enacted by the Tax Reform Act of 1976 (1976 Act),
Pub. L. 94-455, sec. 214, 90 Stat. 1520, 1549. The committee
reports described the situation in pertinent part as follows:

Present | aw

* * * * * * *

If, at the end of a given year, the taxpayer has not
conducted the activity for 5 (or 7) years, a special
provision allows the taxpayer to elect to postpone a
determ nation as to whether he can benefit by this
presunption until he has conducted the activity for 5 (or 7)
years (sec. 183(e)). This election was added to the Code in
1971. The committee reports at that tinme express an intent
that a taxpayer who nmakes the election should be required to
wai ve the statute of limtations for the 5 (or 7) year
period and for a reasonable tine thereafter. The aimwas to
prevent the statute of limtations (3 years, in the usual
case) fromrunning on any year in the period. The taxpayer,
it was believed, should have tine to claima refund of tax
paid by himduring the period and the Internal Revenue
Service should also have tine to assess any deficiency owed
by the taxpayer for any year in the period.

* * * * * * *
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CGeneral reasons for change

* * * * * * *

In order to acconplish the purposes which Congress
sought when it enacted the | ook-forward presunption of
section 183(e), it is not necessary to keep the statute of
[imtations open for all issues on the taxpayer’s return
during the 5 (or 7) year period. The only issues on which
the statute of limtations needs to remain open concern the
deductions which will be tested as to whether they are
incurred in an activity which the taxpayer engaged in for
profit. Your commttee believes that a taxpayer should be
able to take full advantage of a statutory presunption which
was intended for his benefit, wthout unnecessarily
extending the statute of limtations for itenms on his return
which are unrelated to deductions which m ght be disallowed
under section 183.

Expl anati on of provisions

* * * * * * *

| f a taxpayer mekes an el ection under section 183(e) of
present |aw and postpones a determ nati on whet her he engaged
in a particular activity for profit, the making of such
el ection automatically extends the statute of |[imtations,
but only with regard to deducti ons which m ght be disall owed
under section 183. The taxpayer would not have to agree to
extend the statute of limtations for any other itemon his
return during the 5 (or 7) year period. On the other hand,
even if the taxpayer has petitioned the Tax Court with
regard to an unrelated issue on his return for any year in
the sane period, the Service will be able to issue a second
notice of deficiency relating to a section 183 issue as to
any taxable year in the period. [H Rept. 94-658, at 127-
129 (1975), 1976-3 C.B. (Vol. 2) 695, 819-821; see S. Rept.
94-938 (Part 1), at 66-69 (1976), 1976-3 C.B. (Vol. 3) 49,
104- 107; Staff of the Joint Comm on Taxation, Ceneral
Expl anati on of the Tax Reform Act of 1976, at 59-62, 1976-3
C.B. (Vol. 2) 71-74; enphasis added and fn. ref. omtted.]

Thus, in the 1976 Act, the Congress reaffirnmed that the 1971
Act had resulted in both taxpayers’ and the I RS having

correlative rights to claimrefunds and assess deficiencies for
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the 5-year (or 7-year) presunption test period, intended "that a
t axpayer should be able to take full advantage of a statutory
presunption which was intended for his benefit", and understood
that the limted nodification nade by the 1976 Act had the effect
of renoving the IRS s concern about restrictions on nmultiple
notices of deficiency for the same year. See S. Rept. 94-938
(Part 1), supra at 66-68, 1976-3 C.B. (Vol. 3) at 104-106. Thus,
we concl ude that the Congress intended that an extension of the
statute of limtations would be a two-way street; i.e., an
extensi on of the assessnent period should be acconpani ed by an
extension of the period of Iimtation for claimng a refund.

We concluded in Ctawford v. Conm ssioner, 97 T.C 302, 307

(1991), that we should harnoni ze sections 183 and 6501 by witing
section 183(e) into section 6501(a) for purposes of applying
section 6501(c)(4). Simlarly, we should harnonize those
sections by witing section 183(e) into section 6501(c)(4).
Failure to do so woul d take away from taxpayers a benefit that
t axpayers had under the 1971 Act anmendnent and that was intended
to be left undisturbed by the 1976 Act anmendnent.

The di ssenters suggest that this “statute appears to be
clear on its face” (infra p. 31) and that they chanpion “A
literal reading” thereof. |Infra p. 36. Wth respect, we suggest

it is not so clear what the statutes nean.
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We have focused on the | anguage of the statutes in |ight of
the legislative history of the |later-enacted provisions of
section 183(e), and we discern a congressional purpose that the
refund statute of limtations provisions be interpreted in |ight
of section 183(e). The matter before us, then, is howto
har noni ze sections 183(e) and 6501. In doing so we have
interpreted the statutory |anguage in light of the Congress’
instructions as to what this | anguage was intended to, and
expected to, acconplish.

Qur analysis is consistent wwth the analysis set forth in

Crawford v. Comm ssioner, supra. Instead of Iimting ourselves

to the text of section 6501(a), which provides that "Except as

otherwi se provided in this section," the 3-year assessnent period

is applicable, we exam ned the |egislative history of section 183
and concl uded that "a sensible construction of section 183(e)(4)
is that it nodifies section 6501(a) with regard to a section 183
activity for which an el ection under section 183(e) (1) has been

made." Crawford v. Conmi ssioner, 97 T.C. at 307. W reached

this conclusion in Crawford notw t hstandi ng the absence in the
section 183 legislative history of any discussion about section
6501(c) (4) agreenents’ being entered into at any tine after the
expiration of the assessnent period actually prescribed in
section 6501. |If our harnonizing of sections 183(e)(4) and 6501

was permssible in Cawford--and we believe it was--then a
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fortiori the harnonizing we do in the instant case is

perm ssible. Indeed, here we are effectuating explicit
expressions of congressional intent. The 1971 Act commttee
report and the 1976 Act committee report provided that the
Congress’ action "will allow the taxpayer time to claimany
refunds of tax paid during this period [the 5- or 7-year
period]". S. Rept. 92-437, supra at 74, 1972-1 C.B. at 600; see
also S. Rept. 94-938, supra, 1976-3 C.B. (Vol. 3) at 105.

Mor eover, the 1976 Act commttee report provided "that a taxpayer

shoul d be able to take full advantage of a statutory presunption

whi ch was intended for his benefit". S. Rept. 94-938 (Part 1),
supra, 1976-3 C.B. (Vol. 3) at 105; enphasis added.

COHEN, PARR, BEGHE, CHI ECHI, LARO, VASQUEZ, and GALE, JJ.,
agree with this concurring opinion.
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LARO, J., concurring: | agree with the magjority's hol ding
that the period of limtations does not prevent petitioners from
recovering overpaynents of their 1991 and 1992 i ncone taxes.
wite separately, however, to set forth ny viewas to why this is
so.

The Court's disposition of this case turns on our answer to
the foll owm ng question that evolves fromthe text of section
6501(c)(4): "before the expiration of the time prescribed in
this section for the assessnment of any tax inposed by this title
* x *  [did] both the Secretary and the taxpayer[s] * * *
[consent] in witing to its assessnent after such time"? Like
the mpjority and Judges Chabot and Fol ey in concurrence,
concl ude that the Comm ssioner and petitioners both did.

Longst andi ng Suprene Court precedent provides that the term
"agreenent" as used in section 6501(c)(4) does not require that a
taxpayer and the Comm ssioner enter into an agreenent that neets
the formal requirenments of a contract under applicable law. See

Stange v. United States, 282 U S. 270, 276 (1931); Florsheim

Bros. Drygoods Co. v. United States, 280 U S. 453, 466 (1930).

Section 6501(c)(4) sinply mandates that the Conm ssioner and the
t axpayer execute a witten docunent that allows the fornmer to
assess tax against the latter after the statutory period that
woul d otherwi se apply. In the instant case, Form 5213 is that

written docunent. Petitioners prepared Form 5213, and they
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signified their agreenent to the terns therein by filing it with
t he Comm ssioner. The Comm ssioner, on the other hand, signified
his agreenent to those ternms by accepting petitioners' form

W thout reservation. See Instructions to Form 5213, in which the
Comm ssi oner states that the filing of Form 5213 "automatically
extends the period of Ilimtations for assessing any incone tax
deficiency."; see also sec. 183(e)(3) ("An election * * * [under
section 183(e)] shall be nade at such tinme and manner, and

subj ect to such terns and conditions, as the Secretary shal
prescribe."”). Al though both section 183(e)(4) and the
instructions to Form 5213 speak solely to the ability to assess a
deficiency, section 6511(c) acts to allow petitioners to seek a
refund during the sanme period of time under which the

Comm ssioner may assess a deficiency. In this regard, this Court
considers an el ection under section 183(e) to have been made

under section 6501(a). See Crawford v. Conm ssioner, 97 T.C

302, 307 (1991), wherein the Court stated that section 6501(a) is
read as if section 183(e)(4) were witten therein.

CHABOT, BEGHE, FOLEY, and VASQUEZ, JJ., agree with this
concurring opinion.
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RUME, J., dissenting: Section 6512(b)(1) generally confers
over paynment jurisdiction for a taxable year that is otherw se
properly before the Court when we find "that the taxpayer has
made an over paynent of incone tax for the sane taxable year™
However, this general statutory grant of overpaynent jurisdiction
islimted by the initial words of section 6512(b)(1)--"Except as
provi ded by paragraph (3)". "[T]he Tax Court's jurisdiction to
award a refund is limted to those circunstances delineated in

section 6512(b)(3)." Comm ssioner v. Lundy, 516 U S. 235, 247

(1996). The outcone in this case is dependent upon whet her
petitioners neet the requirenents of section 6512(b)(3)(B)

"The anal ysis dictated by section 6512(b)(3)(B) is not
el egant, but it is straightforward.” [d. at 242. Section
6512(b) (3) (B) provides:

No such * * * refund shall be all owed or nmade of any
portion of the tax unless the Tax Court determ nes as
part of its decision that such portion was paid--

* * * * * * *

(B) within the period which would be
appl i cabl e under section 6511(b)(2), (c), or
(d), if on the date of the mailing of the
notice of deficiency a claimhad been filed
(whether or not filed) stating the grounds
upon which the Tax Court finds that there is
an overpaynent * * *

Based on the facts presented, petitioners can neet the

jurisdictional requirenents of section 6512(b)(3)(B) only if the
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periods for filing their clains for refund were extended by
agreenent pursuant to section 6511(c).

Section 6511(c) provides that the normal period of
limtations for filing refund clains is extended if there was "an
agreenent under the provisions of section 6501(c)(4) extending
the period for assessnent of a tax". Section 6501(c)(4)
provi des:

(4) Extension by agreenent.--Were, before the
expiration of the time prescribed in this section for
t he assessnent of any tax inposed by this title, * * *
both the Secretary and the taxpayer have consented in
witing to its assessnent after such tine, the tax may
be assessed at any tinme prior to the expiration of the
peri od agreed upon. The period so agreed upon may be
ext ended by subsequent agreenents in witing nmade
before the expiration of the period previously agreed
upon. [ Enphasi s added. ]

Section 301.6501(c)-1(d), Proced. & Adm n. Regs., provides:

(d) Extension by agreenent. The tinme prescribed
by section 6501 for the assessnent of any tax (other
than the estate tax inposed by chapter 11 of the Code)
may, prior to the expiration of such tinme, be extended
for any period of tinme agreed upon in witing by the
t axpayer and the district director or an assistant
regi onal conm ssioner. The extension shall becone
effective when the agreenent has been executed by both
parties. The period agreed upon nay be extended by
subsequent agreenents in witing nmade before the
expiration of the period previously agreed upon.

[ Enphasi s added. ]

It is apparent fromthe facts in this case that petitioners
and respondent never executed a witten agreenent to extend the
period of limtations pursuant to section 6501(c)(4). It follows

that the statutory predicate to our overpaynent jurisdiction
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under sections 6512(b)(3) and 6511(c) is mssing. Based on the
explicit statutory |anguage of sections 6512(b), 6511(c), and
6501(c)(4), we have no jurisdiction to determ ne overpaynents and
order refunds in this case.

There is nothing in section 183(e)(4) that changes the
foregoing analysis. Section 183(e) allows a taxpayer to el ect
unilaterally to postpone a determ nation of whether an activity
was engaged in for profit. Such an election allows additional
time for a taxpayer to qualify for a statutory presunption that
his activity was engaged in for profit. The presunption is
dependent upon facts that may occur during a period of 5 to 7
years and thus may not be ascertai nable within section 6501(a)'s
normal 3-year period of Iimtations for making assessnents. O
course, if the taxpayer can elect to postpone a challenge to his
profit objective to atime that is beyond the normal period of
limtations for making assessnments, one woul d expect Congress to
al l ow the Conm ssioner additional tinme to challenge the tax
aspects of the activity in question. Section 183(e)(4) therefore
provi des:

(4) Time for assessing deficiency attributable to
activity.--1f a taxpayer nakes an el ection under

paragraph (1) with respect to an activity, the

statutory period for the assessnent of any deficiency

attributable to such activity shall not expire before

the expiration of 2 years after the date prescribed by

| aw (determ ned w thout extensions) for filing the

return of tax under chapter 1 for the | ast taxable year
in the period of 5 taxable years (or 7 taxable years)
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to which the election relates. Such deficiency may be
assessed notw t hstandi ng the provisions of any | aw or
rule of |aw which would ot herwi se prevent such an
assessnment. [ Enphasis added. ]

Section 183(e)(4) explicitly provides that with respect to
the taxpayer's activity for which a section 183(e) election is
made, the normal statutory period for the "assessnent of any
deficiency” shall not expire until 2 years after the required
filing date of the last return in the 5- or 7-year period
referred to in section 183(e). 1In the Internal Revenue Code, the
ternms "deficiency” and "overpaynent” have distinctly different
meani ngs and separate statutes of limtations. Section 6211
generally defines a deficiency as the excess of the correct
amount of tax over the ampbunt shown on the return. Section 6501
governs the period of limtations for assessnent of a deficiency.
An "overpaynent"” is the excess of the anpbunt of tax that has been

pai d over the amobunt of tax that is properly due. Bachner v.

Comm ssioner, 109 T.C 125, 128-129 (1997), affd. w thout

published opinion _ F.3d __ (3d Cr., Nov. 20, 1998). The
period of limtations for claimng refunds of overpaynents is

contained in section 6511.% Section 183(e)(4) extends the nornal

3In Bachner v. Conmmi ssioner, 81 F.3d 1274 (3d Cr. 1996),
the Court of Appeals for the Third Grcuit explained why
expiration of the period of limtations for assessnments does not
precl ude the Comm ssioner from defending against a claimfor
refund of an overpaynent.

(conti nued. ..)
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period of limtations only for "assessnent of any deficiency"

related to the activity in question. Crawford v. Conmm Ssioner,

97 T.C. 302, 307-308 (1991);“* Estate of Caporella v.

Comm ssioner, 86 T.C. 285, 296 (1986), affd. 817 F.2d 706 (11lth

Cir. 1987). Section 183(e)(4) nakes no reference to the
statutory period for claimng refunds of overpaynents.

When it enacted section 183(e)(4), Congress was aware of the
di fference between the statute of limtations on assessing
deficiencies and the statute of limtations on claimng refunds.

In order to nake a section 183(e) election under the | aw and

(...continued)
"The | anguage in 86501 refers only to 'limtations on
assessnment and collection,' and the operative cl ause of
8§6501(a) directs only that taxes 'be assessed within 3
years after the return was filed.' * * * A deficiency
determ nation, by which the IRS seeks to establish the
taxpayer's additional tax liability, is patently
different froma refund determ nation, by which the
t axpayer seeks repaynent or credit fromthe IRS. " * * *
[ Bachner v. Comm ssioner, 109 T.C. 125, 130 (1997)
(quoting Bachner v. Conm ssioner, 81 F.3d at 1277),
affd. without published opinion __ F.3d __ (3d Cr.
Nov. 20, 1998).]

“n Crawford v. Conm ssioner, 97 T.C. 302 (1991), we held
that a witten agreenent to extend the period of Iimtations that
was executed after the normal 3-year period of limtations, but
before the expiration of the period provided in sec. 183(e),
operated to extend the limtations period. However, we also held
that the witten agreenent was only effective to the extent that
the period of Iimtations had been extended by sec. 183(e)(4).
Therefore, we held that the witten agreenent to extend the
period of limtations "would be effective only with regard to
assessnments arising fromdeficiencies attributable to the section
183 activity."” 1d. at 307 (enphasis added).
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regul ations existing prior to enactnment of section 183(e)(4), the
t axpayer and Comm ssioner were required to execute a witten
agreenent extending the period of Iimtations for assessing
deficiencies and for clainmng refunds of overpaynents.® When
section 183(e)(4) was enacted in 1976, the legislative history
explains the reasons for the law as it existed prior to enactnent
of section 183(e)(4):

The taxpayer, it was believed, should have tinme to

claima refund of tax paid by himduring the period and

the Internal Revenue Service should also have tine to

assess any deficiency owed by the taxpayer for any year

inthe period. [S. Rept. 94-938 (Part 1), at 67 (1976),

1976-3 C.B. (Vol. 3) 49, 105.]

Congress was aware that an el ection under prior |aw enlarged

the period of Iimtations for deficiencies and refunds. The

°I'n 1971, when Congress first recogni zed the need to enl arge
the period of Iimtations in order to accommbdate a sec. 183(e)
el ection, Congress envisioned that such an el ecti on would be
conditional on a general waiver of the statute of limtations as
to both deficiencies and overpaynents for the el ection year.
Thus, the Senate conmittee report states:

The conmttee is aware that because of the 5- or
7-year periods involved in the case of the presunption,
the statute of limtations may run before any action
coul d otherwi se be taken under the provision added by
the commttee. For this reason, the conmttee believes
that this provision should not generally be applicable
unl ess the taxpayer executes a waiver of the statute of
limtations for the 5- or 7-year period and for a

reasonable time thereafter. This will allowthe
taxpayer tinme to claimany refunds of tax paid during
this period and also will allow the Internal Revenue

Service to assess any deficiencies. [S. Rept. 92-437
at 74 (1971), 1972-1 C. B. 559, 600.]
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1976 change, which added section 183(e)(4), elimnated the
requirenent for a witten agreenent that generally waived the
statute of limtations and provided that a section 183(e)

el ection would automatically extend the limtation period, but
only for "the assessnent of any deficiency”. The purpose of
section 183(e)(4) was to narrow the scope of the extension
requi red under prior law. See S. Rept. 94-938 (Part 1), supra at
67-69, 1976-3 C.B. (Vol. 3) at 105-107. By enacting section
183(e)(4), Congress limted the subject matter of the new
automati c extension to the "assessnent of any deficiency”
attributable to the activity that m ght be subject to section

183. In Estate of Caporella v. Comnm ssioner, supra, we explained

t he purpose of section 183(e)(4):

Wt hout question, the intent of Congress in anmendi ng

section 183(e) was to automatically extend the period

of limtations on assessnent of deficiencies arising

from "hobby | osses” when a taxpayer elects a

post ponenent of a profit determnation. [ld. at 296.]
When it enacted section 183(e)(4), Congress made no provision for
extending the period of limtations for claimng a refund of an
over payment .

Where a statute appears to be clear on its face, we require
unequi vocal evidence of |egislative purpose before construing the

statute so as to override the plain neaning of the words used

t her ei n. Hunt sberry v. Commi ssioner, 83 T.C. 742, 747-748
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(1984); see Pallottini v. Comm ssioner, 90 T.C. 498, 503 (1988),

and cases cited therein.

The | egislative history of section 183(e)(4) is consistent
with the literal |anguage of sections 183(e)(4), 6512(b),
6511(c), and 6501(c)(4). Senate Report 94-938 expl ai ns that
Congress intended that a section 183(e)(4) election would only

extend the period for assessnent of a deficiency.

Expl anati on of provision

The comm ttee anendnent revises present |aw (sec.
183(e)) to provide that if a taxpayer elects to
post pone the determ nation of his conduct of an
activity under the presunption provisions, the
statutory period for the assessnent of any deficiency
specifically attributable to that activity during any
year in the 5 (or 7) year period shall not expire until
at least two years after the due date of the taxpayer's
incone tax return for his |last taxable year in the
period. This provision is the sane as that in the
House bill.

| f a taxpayer mekes an el ection under section
183(e) of present |aw and postpones a determ nation
whet her he engaged in a particular activity for profit,
the making of this election automatically extends the
statute of limtations, but only with regard to
deducti ons which might be disallowed under section 183.
The taxpayer would not have to agree to extend the
statute of limtations for any other itemon his return
during the 5 (or 7) year period. On the other hand,
even if the taxpayer has petitioned the Tax Court with
regard to an unrelated issue on his return for any year
in the sane period, the Service will be able to issue a
second notice of deficiency relating to a section 183
issue as to any taxable year in the period.

In order to assure the Service adequate tinme to
reexam ne the section 183 issue after the suspension
period has ended, this new provision allows the Service
two years after the end of the period in which to
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contest the taxpayer's deductions. The making of the
el ection extends the statute of limtations on any year
in the suspension period to at |east two years after
the due date of his return for the last year in the
period. (The due date is to be determ ned w t hout
regard to extensions of time to file his return for the
| ast year.)

The taxpayer's limted waiver of the statute of
l[imtations would include not only the section 183
issue itself but also related deductions, etc., which
depend on adj usted gross incone and which m ght be
affected if the deductions are disallowed in accord
with section 183.

The provision for this [imted waiver is not
intended to affect the scope or duration of any general
wai vers of the statute of limtations which taxpayers
have signed (or sign) before the date of enactnent of
this bill.

Simlarly, the bill does not affect general
wai vers of the statute of limtations which may be
signed after enactnment, since in order to avoid two
controversies relating to overall inconme tax liability
for the sane year, a taxpayer may w sh to postpone a
resol ution of non-section 183 issues until the
information relating to the section 183 presunption is
available. [S. Rept. 94-938 (Part |), supra at 68-69,
1976-3 C.B. (Vol. 3) at 106-107; fn. refs. omtted;
enphasi s added. ]

This legislative history explains that the section 183(e)

el ection "automatically" extends the statutory period for
"assessnent of any deficiency" attributable to the activity,
applies "only with regard to deductions which m ght be

di sal l oned”, "allows the Service" additional tinme "in which to
contest the taxpayer's deductions” regarding the activity, and
descri bes the extension pursuant to section 183(e) as "The

taxpayer's limted waiver of the statute of limtations". In
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short, the legislative history is perfectly consistent with the
literal words of section 183(e)(4). There is nothing in the
| egislative history to indicate that Congress intended that
section 183(e)(4) would extend the period of limtations for
claimng refunds or that it would override the specific
provi sions of section 6501(c)(4).

Absent absurd, unreasonable, or futile results, there is "no
nor e persuasive evidence of the purpose of a statute than the
words by which the | egislature undertook to give expression to

its wishes." United States v. Anerican Trucki ng Associ ati ons,

Inc., 310 U S. 534, 543 (1940). There is nothing that is

unr easonabl e or absurd about providing an extension that is
limted to permtting the assessnent of a deficiency regarding
the section 183 activity in return for allow ng a taxpayer to
post pone a determ nation by the Comm ssioner regardi ng the sane
activity. There is no conpelling policy-based reason why the
statutory period within which the Conm ssioner may nmake a
deficiency determ nation pursuant to section 183(e)(4) nust be
cotermnous with the period within which a taxpayer nay claim
refund of an overpaynent. Sections 6501 and 6511 provide
different periods of limtations for nmeking deficiency

determ nations and claimng refunds. Thus, it is not infrequent
that this Court acquires deficiency jurisdiction based on a

tinmely notice of deficiency and at the sane tinme | acks
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over paynment jurisdiction regarding the sane year. See

Comm ssi oner v. Lundy, 516 U. S. 235 (1996).°

When it enacted section 183(e)(4), Congress limted the
effect of the section 183(e)(4) extension to assessnents
attributable to section 183 activity. However, if the section
183(e)(4) extension is construed to also apply to refund cl ai ns,
uni nt ended consequences may arise. In a refund context, it is
possi ble that matters other than the putative section 183
activity could be placed in issue by the Conm ssioner, even
t hough such matters would be tinme barred for purposes of

assessing a deficiency. For exanple, in Bachner v. Conm Ssioner,

109 T.C. 125 (1997), the taxpayer filed a petition in this Court
contesting a notice of deficiency and claimng an overpaynent of
all taxes withheld fromhis wages. The assessnent of the
deficiency determ ned by the Conm ssioner was barred by the
statute of limtations. Nevertheless, the Comm ssioner argued

that any overpaynment was restricted to the excess of the anount

5Conversely, in Barton v. Conm ssioner, 97 T.C 548 (1991),
we held that statutes governing our overpaynent jurisdiction gave
us authority to determ ne whether the taxpayer was |iable for
sec. 6621(c) increased interest, whereas in Wite v.

Comm ssioner, 95 T.C. 209 (1990), we held that we | acked
deficiency jurisdiction to determ ne whether a taxpayer was
liable for sec. 6621(c) increased interest. Those different
out conmes were based on the literal differences between the
provi sions of the Code controlling our jurisdiction over
over paynments and defi ci enci es.
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of tax paid through w thhol ding over the correct anount of tax
that was properly due, regardless of the fact that the
Comm ssioner was tinme barred from assessing the proper tax. The
t axpayer argued that we could not reduce any overpaynent by
consi dering unassessed tax liabilities which were barred by the
statute of limtations on assessnent. W agreed with the
Comm ssi oner, hol di ng:
Under the principles established by the Suprene

Court in Lewis v. Reynolds, 284 U S. 281 (1932), a

taxpayer's claimfor refund nust be reduced by the

anount of the correct tax liability for the taxable

year, regardless of the fact that the Comm ssioner can

no | onger assess any deficiency for the taxable year.
* * * [Bachner v. Conmm ssioner, 109 T.C. at 130.]

Aliteral reading of the statutes in issue avoids this potenti al
for raising issues other than those related to the section 183
activity.

Finally it has been suggested that the provisions of section
183(e)(4) in conbination with the taxpayer's unilateral el ection
under section 183(e) constitute an "agreenment"” between the
t axpayer and the Comm ssioner within the neaning of section
6501(c)(4). But there is no requirenent in section 183(e) that
t he taxpayer and the Conm ssioner agree and execute a witten
ext ensi on agreenent, and no such agreenent was executed in this
case. A statutory provision mandati ng an enl argenent of "the
statutory period for the assessnment of any deficiency"” is not an

"agreenent”, and there is nothing in the statute or the
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| egi sl ative history to support such a theory. Indeed, in

Crawford v. Comm ssioner, 97 T.C 302 (1991), we explicitly held

that section 183(e)(4) "nodifies" the normal 3-year period of
[imtations in section 6501(a) with respect to a section 183
activity for which an election was nmade. As a result, we held
that a witten agreenent to extend the period of Iimtations
pursuant to section 6501(c)(4) that was executed after the norma
3-year period, but before expiration of the period as nodified by
section 183(e)(4), was effective to extend the period of
limtations for the limted purpose of assessing deficiencies
attributable to the section 183 activity. Qur holding that
section 183(e)(4) nodified the nornmal 3-year period of
limtations in which a section 6501(c)(4) agreenent can be
executed is clearly inconsistent wth any suggestion that a
section 183(e) election is an agreenent within the neani ng of
section 6501(c)(4). The last sentence of section 6501(c)(4)
explicitly provides that a witten agreenment to extend the period
of limtations may be extended by "subsequent agreenents”. In

Crawford v. Conmm ssioner, supra, we clearly did not consider this

provi si on regardi ng "subsequent agreenents" to be applicable
because we did not view the previous section 183(e) election as
an agreenent. A taxpayer's election pursuant to section 183(e)
is sinply a unilateral act that has statutory consequences; i.e.,

it allows the taxpayer additional tinme to qualify for a
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presunption regarding certain activity and gives the Conm ssi oner
additional time to assess a deficiency regarding that activity.
Overpaynent jurisdiction in this case is dependent upon the
meani ng of | anguage in statutes of Iimtations. Statutes of
[imtation provisions are to be strictly construed in favor of

the Governnment. Zeier v. United States, 80 F.3d 1360, 1365 (9th

Cr. 1996). As the Suprene Court has stated:

we reject any suggestion that we elevate the 'perceived
unfairness to taxpayers' over our duty to strictly
construe in favor of the government a statute of
[imtation when the petitioner seeks application of the
statute so as to bar the rights of the governnent.

Fehl haber, 954 F.2d at 658." * * * [Bufferd v.

Commi ssioner, 506 U. S. 523, 532 (1993) (quoting G een
v. Comm ssioner, 963 F.2d 783, 789 (5th G r. 1992),
affg. T.C. Meno. 1991-78).]

And as recently stated by the Suprenme Court in construing the
statutory | anguage in sections 6512(b)(3) and 6511

We are bound by the | anguage of the statute as it
is witten, and even if the rule Lundy advocates m ght
"accor[d] with good policy,” we are not at liberty "to
rewite [the] statute because [we] m ght deemits
effects susceptible of inprovenent."” Badaracco, supra,
at 398. Applying 86512(b)(3)(B) as Congress drafted
it, we find that the applicabl e | ook-back period in
this case is two years, neasured fromthe date of the
mai | ing of the notice of deficiency. Accordingly, we
find that the Tax Court |acked jurisdiction to award
Lundy a refund of his overw thheld taxes. The judgnent
is reversed. [Conm ssioner v. Lundy, 516 U. S. at 252-
253. ]

More recently, in rejecting a taxpayer's attenpt to infer an
equitable tolling exception into the limtations provisions of

section 6511, the Suprene Court st ated:
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Section 6511's detail, its technical |anguage, the
iteration of the limtations in both procedural and
substantive fornms, and the explicit listing of
exceptions, taken together, indicate to us that
Congress did not intend courts to read ot her

unmenti oned, open-ended, "equitable" exceptions into
the statute that it wote. * * * [United States v.
Brockanp, 519 U. S. 347, 352 (1997).]

We should follow the adnonitions of the Supreme Court and
apply sections 6512(b), 6511(c), 6501(c)(4), and 183(e)(4) in
accordance with their literal terms and hold that we |ack
jurisdiction to determ ne any overpaynments in this case.

JACOBS, GERBER, VELLS, WHALEN, COLVI N, HALPERN, THORNTON
and MARVEL, JJ., agree with this dissent.



